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is MORTGAGOR RELIEVED OF DEBT 
WHERE MORTGAGEE RELEASED GRAN- 
TEE WHO ASSUMED THE DEBT? 


The question of the position of a mort- 

gagor, whose grantee, on purchase of the 
property, assumes the debt, is one on which 
the courts have divided. Whether the mort- 
gagor, in case of the assumption of the 
mortgage, shall thereafter be regarded only 
as a surety, or whether he remains obli- 
gated to pay the debt as a principal, is the 
point on which the authorities are not 
agreed. 
‘In the recent case of In re Roth, 272 
Fed. 516, the District Court (N. D. E. D., 
Ohio) held that the mortgagor who had 
conveyed the property to a grantee, who 
assumed the debt and agreed to pay it, is 
thereafter, under the weight of authority 
and in principle, only a surety for the pay- 
ment of the debt, and the release of the 
obligation of the grantee by the mortgagee, 
with knowledge of the assumption of the 
debt, releases the mortgagor. 

In this case, A gave a third mortgage to 
B, and later sold the property to C. ‘The 
latter, discovering the fact that the prop- 
ety would not be sufficient to pay all three 
mortgages, induced B to release the third 
mortgage so that he could make an advan- 
lageous disposition of the property. Later 
A becomes a bankrupt and B seeks to prové 
ip the note representing his loan to A, as a 
Claim against A’s estate. ‘The referee, fol- 
lowing the Ohio law under which the mort- 
gagor, in the case of assumption of a mort- 
gage debt, nevertheless remains bound as a 
principal, allowed the claim. ‘The District 
Court reversed the order of the referee and 
held that the question was not one of local 
law, but was one of general jurisprudence 
and that the weight of authority regarded 
the mortgagor in such cases as a surety, and 
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therefore discharged from his obligation if 
the mortgagee releases a grantee who has 
assumed the debt. 

‘The earlier federal decisions on this point 
are not clear. In Kellar v. Ashford, 133 
U. S. 610, 10 Sup. Ct. 494, the Supreme 
Court seems to be in accord with the rule 
in Denison University v. Manning, 65 Oh. 
St. 138, 61 N. E. 706, on which the referee 
relied. But in Johns vy. Wilson, 180 U. S. 
140, Justice Brown, after reviewing Keller 
v. Ashford and other cases, said: 

‘That under the equitable doctrine that 
a creditor shall have the benefit of any 
obligation or security given by the prin- 
cipal to the surety for the payment of 
the debt, the mortgagee was entitled to 
avail himself of an agreement in a deed 
of conveyance from the mortgagor, by 
which the grantee promised to pay the 
mortgage. ‘This is upon the theory that 
the purchaser of land subject to the mort- 
gage becomes the principal debtor, and 
the liability of the vendor, as between the 
parties, is that of surety.” 

The Court in the principal case clearly 
states the reasons which support the rule 
adhered to by the majority of the courts of 
this country. The Court said: 

“The mortgagee, it is true is not a 
party to the agreement of assumption en- 
tered into between the mortgagor and his 
grantee, and the latter cannot, by any act 
alone of theirs, make him a party there- 
to, or impair any of his original rights. 
fle may stand upon his rights, and en- 
force his debt against the original mort- 
gagor ; he may stand ready to receive pay- 
ment from any one, including the grantee, 
and may, from time to time, accept pay- 
ment from him; and, if he does nothing 
more, his mere laches or falure to collect 
will not impair his remedies against his 
original debtor, the mortgagor. He may 
also, either at law or in equity, according 
to the practice of the forum, sue the gran- 
tee on his assumption of the debt. So 
far all of the authorities are agreed. On 
the other hand, if, after learning of the 
change of relationship effected by the agree- 
ment between the mortgagor and mortgagee, 
he sees fit to enter into contractual relations 
with the grantee, then he, in a sense, 
makes himself a party thereto, and must 
in so contracting and henceforward deal 
with the parties in view of that changed 
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relationship. This imposes upon him no 
hardship, and does not, against his will, 
alter his original contract. If he, by this 
contract with the grantee or thereafter, 
releases the grantee, or by valid agree- 
ment extends the grantee’s time of pay- 
ment, or otherwise alters the terms of the 
original obligation, no good reason is pere 
ceived why the rule applicable as between 
principal and surety should not be ap- 
plied to him. The mortgagor, like any 
other surety called upon to make pay- 
ment, is entitled to have surrendered un- 
impaired all securities and remedies which 
the creditor holds, including in this case 
both the mortgage and the personal ob- 
ligation of the Lumber Company to pay 
the mortgagor’s debt to the Supply Com- 
pany. His rights as against his principa! 
debtor are impaired by the voluntary and 
intentional act of the mortgagee.” 

The following are some of the authorities 


in which this rule is applied: George v. 


Andrews, 60 Md. 26, 45 Am. Rep. 706; 
Marriam v. Miles, 54 Neb. 566, 74 N. W. 
861, 69 Am. St. Rep. 731; Fanning v. Mur- 
phy, 126 Wis. 545, 105 N. W. 1056, 4 L. R. 
A. (N. S.) 666, 110 Am. St. Rep. 946, 5 
Ann, Cas. 435; Pratt v. Conway, 148 Mo. 
296, 49 S. W. 1028, 71 Am. St. Rep. 602; 
Calve v. Davies, 73 N. Y. 211, 29 Am. Rep. 
130: Home National Bank v. Waterman, 
134 Ill. 461, 467, 29 N. E. 503. 








NOTES OF IMPORTANT DECISIONS 





WHEN EQUITY WILL RELIEVE AGAINST 
A FORFEITURE OF AN OPTIONAL OIL 
LEASE FOR FAILING TO PAY RENTAL ON 
TIME.—Speculative leases providing for ex- 
ploration of oil and gas usually stipulate that 
“unless oil or gas is found the lease shall con- 
tinue for five or ten years on payment to a 
designated depository of an annual sum of 
money called ‘rent’.” These leases are called 
“options” in Oklahoma, and in some places “un- 
less’’ leases. 

In most cases these leases are obtained for 
speculative purposes, and the rental frequently 
is not paid after the first or second year. These 
are usually known as wild-cat leases, since they 
are located in unproven territory. Other leases 
of a similar character in proven territory have 
a regular market value and pass from hand to 





hand like negotiable securities. The danger 
involved to the rights conferred by these leases 
is in failure to pay the rental on the agreed 
date each year. Much litigation has arisen by 
attempts of the lessors in proven territory to 
take advantage of the non-payment of the rent 
to declare a forfeiture of the lease and bring 
suit to cancel it and clear the lessor’s title, 
Such suits usually succeed where the lessee has 
been negligent in making his payments, but 
where the lessee or his assignee can show that 
he was diligent, but that the rental was not paid 
on the date specified because of “unavoidable 
casualty,’ equity will relieve against a forfeit- 
ure of the lease. Harvey v. Benmo Oil Co., 272 
Fed. Rep. 475. 


In the Harvey case the defendant, in a suit 
to cancel a lease, set up the fact that he puta 
check in payment of the annual rental in regis- 
tered envelope and deposited the letter in the 
mail in time to reach the plaintiff's depository 
one day before the rental was due, but that 
owing to some unavoidable casualty the letter 
did not reach its destination until two days 
after the day the rent was due. In holding that 
the defendant was entitled in equity to relief 
from the forfeiture, the District Court (E. D,, 
Okla.) said: 


“In the development of the oil business large 
sums of money are paid for such leases as have 
been held to be options. Courts of equity 
should reasonably take into consideration the 
nature of the business, and where equity justi- 
fies it, relief should be awarded to avert injus- 
tice. No negligence is here disclosed, but, on 
the contrary, diligence is manifested. On ac: 
count of an unavoidable casualty the defend- 
ants’ delay money or rental was not placed to 
plaintiff’s credit in the depository until June 
18th, when it should have been there on June 
16. Defendant would sustain a loss as to prop 
erty rights in personam in the nature of a for- 
feiture, unless the powers of equity intervene 
to prevent such injustice.” 


One of the leading cases on this subject is 
that of Brunson v. Carter Oil Co., 259 Fed. Rep. 
656, where the Court said: 


“A lessee in an ‘unless’ oil and gas lease, 
which paid a substantial consideration for al 
optional right of exploration, with right of re 
newal each year thereafter for five years, by 
paying a yearly rental in advance, and which 
paid the rental for the first renewal, and also 
for the second in due time, but through inad- 
vertence and mistake made the second payment 
to the original lessor, as shown by its system 
of records upon which it relied for such pur 
pose, although notified of the transfer of the 
land, when sued for cancellation of the lease, 
held entitled to equitable relief under Rev. 
Laws Okla, 1910, § 2844, providing for relief 
against forfeiture or a loss in the nature of a 
forfeiture, occurring without gross negligence 
or fraud.” 


VoL. 


— 


The 
the d 
mista 
where 
the p 
Oi) Co 
said: 

“De 
Bruns 
** a 
tentio 
that ¢ 
and 1 
guish 
Garfie 
Pac. : 
opinic 
in the 
mista! 
never 
gence. 
it wit 
Bruns 
pany | 
said | 
the T 
prior 
there 
gives 
not at 
Even | 
v, Car 
within 


BUSI 


Cou 
tor di 
end th 
of off 
hands. 
emies, 
fited | 
provec 
New 1 
hunter 








such a 
ciency 
ing, T 
slow, 

the pas 
New ; 
father 
more 

Work i 





rent 
tem 
pur: 
the 
ase, 
Rev. 
elief 
of a 
ence 











VoL. 93 


CENTRAL LAW JOURNAL 


185 




















The Supreme Court of Oklahoma has limited 
the doctrine in the Brunson case to cases of 
mistake and will not relieve against a forfeiture 
where there is negligence or avoidable delay on 
the part of the lessor. In the case of Eastern 
Oil Co. v. Smith, (Okla.) 195 Pac. 773, the Court 
said : 

“Defendant further relied upon the case o1 
Brunson v. Carter Oi] Co., D. C., 259 Fed. 656, 
*** In that case (the Court) based his con- 
tention upon § 2844 and § 908, R. L. 1910, yet in 
that case the issue was raised by the pleadings, 
and mistake was pleaded. This Court distin- 
guished the facts in that case, in the case of 
Garfield Oil Co. v. Champlin, 78 Okla. 91, 189 
Pac. 514, Justice Pitchford, who delivered the 
opinion of the Court, held that under the facts 
in that case there was a difference between a 
mistake and negligence, and that the Court 
never gave any relief on the grounds of negli- 
gence. * * * The facts in this case do not bring 
it within the rule announced in the case of 
Brunson v. Carter Oil Co., supra. The com- 
pany failed to give any excuse for not making 
said payment, although it had notice both at 
the Tulsa and Buffalo office, at least two weeks 
prior to the time the payment was due, that 
there was a controversy over its check, and it 
gives no reason or explanation of why it did 
not attend to the matter until March 27, 1919. 
Even if this Court would follow * * * Brunson 
vy. Carter Oil Co., the facts here do not bring it 
within the rule announced in that case.” 








BUSINESS METHODS IN A LAW- 
YER’S OFFICE.* 


Countless ages ago a prehistoric ances- 
tor discovered that a club, heavier at one 
end than at the other, made a better weapon 
of offense and defense than his own bare 
hands. His companions, and in time his en- 
emies, observed his greater efficiency, pro- 
fited by the discovery, and not only im- 
proved on the original idea, but discovered 
new methods whereby their efficiency as 
hunters and warriors was enhanced. To 
such an humble origin must the modern effi- 
tiency expert trace the beginning of his call- 
ing. The progress through the ages has been 
slow, and the phenomenal inventions of 
the past century have been along the lines of 
New and improved mechanical devices 
father than the discovery of better and 
More efficient methods of handling the 
Work in hand. Only recently has the study 
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of methods become a distinct calling and 
acquired a name suggesting its purpose. 
Now, intelligent and progressive manufac- 
turers and merchants everywhere are not 
only analyzing the methods by which they 
produce their products, distribute their 
merchandise and handle office routine, but 
the study has become a science, and men 
specialize as efficiency experts. For ex- 
ample, the Metropolitan Life Insurance 
Company discovered, after painstaking 
analysis, that by efficient methods a policy 
could be carried through its various de- 
partments in two or three hours instead of 
as many days, and one of the large Eastern 
banks, by similar studies, made correspond- 
ing reductions in the time and labor neces- 
sary to handle checks coming through the 
mails. 

The saving in time and human endeav- 
or through such studies has not been 
accomplished alone through the installation 
of labor-saving machinery, but to a very 
large extent has been effected by the elim- 
ination of useless motions and unneces- 
In many factories, moving 
been taken of employees 


sary exertion. 
pictures have 
performing routine tasks—both of the slow 
and the fast producers—and these pictures 
have been reproduced at a slower speed. 
On the average, the quick workman was 
found to be producing the larger output at 
about the same expenditure of energy as 
his slower companion, the gain in produc- 
tion being attributable to a large extent to 
his elimination of -useless motions. As a 
result of observation and analysis of these 
pictures, the inefficient workmen 
trained until they, too, could perform their 
tasks at a minimum of exertion with a 
maximum of production. Closely asso- 
ciated with this investigation of economi- 
cal methods in factory and office operation 
has been a corresponding scrutiny of ac- 
counting methods, and a challenge of form- 
er estimates of the cost of doing business, 
and of producing or marketing a given ar- 
ticle. Some of the results obtained have 
been startling to the parties intimately 
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concerned. The field of investigation has 
proved to be so wide that much remains to 
be solved in cost accounting, although its 
general principles are well established. 

These methods of the business world 
are not only profoundly interesting to a 
lawyer, but are of practical use in every 
law office, from the largest organization 
down to the humble office of the young 
lawyer just entering the profession. They 
are likewise available, because of a new 
spirit of co-operation that has gradually 
been permeating the business world, well 
illustrated by a story vouched for as an 
actual occurrence. A candy manufacturer. 
as a result of a careful study of his own 
sales organization, found that as a general 
rule his customors, partly through their 
own fault and partly through the misdirect- 
ed zeal of his salesmen, were purchasing 
candy in large quantities and at infrequent 
intervals. As a necessary result of this 
practice the ultimate consumer received 
much of his candy stale, and became dis- 
gusted with the brand. The obvious rem- 
edy of suggesting to the retailer the ad- 
vantage of smaller purchases at more fre- 
quent intervals was applied, and the con- 
sumers of this particular brand of candy 
soon became aware of its universal fresh- 
Up to this point there is nothing un- 
usual in the story, but had the manufac- 
turer, and countless other independent in- 
vestigators, kept such discoveries to them- 
selves, much of the progress that has rec- 
cently been made in business methods would 
have been impossible, and the material for 
this paper would have been unavailable. 
This candy manufacturer shrewd 
enough to see that many customers, con 
tinually purchased stale candy, even though 
under the brand of competitors, would in 
time turn in disgust to fruit or other lines, 
and their trade be lost to his own fresh 
candy. To the amazement of his principal 
competitor, he invited the latter to lunch, 
and disclaiming any altruistic motive, made 
a full disclosure of his discoveries, and 
placed them at the disposal of his competitor 


ness. 
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for their common profit. As a result of such 
disclosures an immense fund of informa- 


tion has accumulated and is available 
through various books and magazines, 


Many hours can be devoted to the explana- 
tion of various plans of handling office rou- 
tine and to the relative advantages of 
each, but such methods as are mentioned 
will be incidental and subservient to the 
main purpose—that of arousing lawyers 
to a greater interest in efficient methods, 

In a general way, office equipment and 
systems should serve three distinct pur- 
poses. First, the performance of, the task 
in hand in the quickest time, and with the 
least effort upon the part of the lawyer and 
his clerk. Second, the keeping of ade- 
quate records of all the work performed 
loss result by reason 


bill 


keeping of 


so that no may 
services rendered. 
And last, the the book- 
keeping records by a that will 
give the lawyer an adequate idea of his 
overhead expenses, so that his charges may 
be so adjusted as to provide an adequate 
return for his labor and skill after deduct- 


of failure to for 


system 


ing all apparent costs, and some that ordi- 
narily are not considered as expenses of 
doing business. The performance of a 
given task in the quickest time and with 
the least effort upon the part of the lawyer 
and his clerk is probably the strongest in- 
centive for the installation of modern labor- 
saving appliances. The most common and 
useful of these appliances is, of course, the 
typewriter. 
tating machine, which is especially valu- 
able to the lawyer. The present cost of four 
hundred dollars for a complete outfit has 
tended to restrict its use, but even at that 
price it is a paying investment to any law- 
yer who is at all busy. Its advantages lie 
in the fact that matter may be dictated at 
any hour of the day or night, irrespective 
of whether a stenographer is present of 
busy, that there is no limit to speed at which 
the matter may be dictated, and that there 
is no interruption of transcribing during 
the periods of dictation. Typists soon get 
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stomed to the new system, turn out 
re work, and make fewer mistakes. The 
riter has used the system for six months, 
d regards the cost as one of the best in- 
estments he has made. 

Good equipment alone is not sufficient 
ithout a well planned system. All routine 
ork and all possible minor tasks should 
delegated to the stenographer. The law- 
ers time is too valuable to be taken up 
ith such matters. The use of standardized 
orms in this connection is of great 
alue, especially if the lawyer has a special- 
ed practice. In such offices the most 
wnvenient system is the preparation of 
tandard paragraphs for letters, grouped 
der various subjects, which paragraphs 
renumbered and transcribed by the typist 
yithout the necessity of dictation or refer- 
nce other than to the form number. 

A great saving in time and improvement 
im accuracy can be made in drafting deeds, 
Inortgages, standard contracts and the more 
ommon forms of court proceedings and 
ders by the use of standard forms. The 
writer has, for years, used a system of his 
own that is especially convenient. In the 
case of a deed, a standard form is typewrit- 
ten, and in the blank space for the name of 
the grantors, county, name of grantees, 
county, consideration, description, assump- 
tion of liens (if any), date of deed, date of 
















acknowledgment and name of persons ac- 
knowledging, there is placed a number, be- 
gnning with number one and continuing 
whigh as necessary. To make the num- 
lets more conspicuous they are written in 
rd ink. In drafting a deed under such an 
arangement it is only necessary to write 
t dictate the information called for by 
tach numbered blank, and there is no dan- 
ger through lapse of memory of omitting 
or crudely wording some necessary pro- 
sion. In the case of mortgages and many 
‘ontracts, separate paragraphs can be draft- 
td covering every common situation and, 
ly assigning these paragraphs a number, 
they may be included or omitted by mere 
leference to their red ink number. A very 
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valuable collection of contract and court 
forms may soon be acquired by making an 
extra copy of all such documents prepared, 
running a line of red ink through all names 
and special features and assigning numbers 
to these blanks. These forms are filed and 
indexed according to the subjects, and it is 
surprising how much time they save, as the 
drafting anew, or even the mere dictation, 
ot lengthy documents is a tedious process. 

Planning of the office work is necessary 
if it is to be done on schedule and with a 
minimum of effort. This requires a record 
of engagements and matters requiring at- 
tention in the future. The use of a calender 
pad or a diary is satisfactory, but those who 
have made the matter a study recommend 
the replacement of these by a small card in- 
dex file provided with guides for the days 
of the month and for each month of the 
year. Slips of paper, on which are jotted 
down memorandums, automatically come 


‘to the attention on the day on which they 


require action. The advantage of the card 
index system over calendar pads and dairies 
is that matters postponed may be reassigned 
a new date without the necessity of re- 
writing the item, the slip being merely taken 
out and placed at the later date. \Whether 
justly so or not, lawyers are frequently ac- 
cused of lack of system in this particular. 
The filing of documents and correspon- 
dence is one of the most exasperating tasks 
that confronts the lawyer. There are 
many good filing systems, but all sooner or 
later break down in some particular. If 
every paper is permanently filed, the office 
soon becomes congested with transfer cases. 
For some time the writer has used a sys- 
tem with a reasonable measure of success, 
whereby correspondence is filed in three 
distinct sets of vertical files, all alpha- 
betically arranged. All live matters are 
placed in a vertical file labeled “‘Pending 
Correspondence.” As soon as a matter is 
closed, the file is inspected as to the advisa- 
bility of keeping all, or part of it, in a per- 
manent file. If the matter is of a trivial 
nature, it is transferred to a vertical file 
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labeled “Closed—Unimportant.” At the 
beginning of 1920, all 1918 correspondence 
in this file was destroyed, on the theory that 
any developments requiring its use would 
have transpired within the year 1919. All 
matters of importance are transferred from 
“Pending Correspondence” to the perma- 
nent file of closed matters, and when the 
file overflows, are removed to transfer 
cases. In the case of collections, the copy 
of the letter closing the transaction is placed 
in the permanent closed file, and the re- 
maining papers are preserved for one year 
in the “Closed—Unimportant” file. As 
a complete bookkeeping record is kept of 
all money transactions, a reasonably suffh- 
cient record remains. 

All court papers and documents are 
placed in vertical files, pending matters be- 
ing alphabetically arranged in a file marked 
“Pending.” When a matter is closed, 
the papers are destroyed, if unimportant, 
otherwise they are placed in a numbered 
folder, and vertically filed in a Permanent 
File, of which a record is kept in a card 
index, cross-reference being made to all 
parties conneeted with the transaction. 
There are frequently so many parties in- 
terested in litigation that it is impossible 
to file the document alphabetically unless 
a memorandum is made of the place as- 
signed to the file and this filed under each 
name. Assigning the permanent file a 
number and indexing the parties .alpha- 
betically on a card index requires little 
time, and there is less possibility of the file 
becoming misplaced. 

The average lawyer relegates to second- 
ary importance, if he considers it at all, 
the keeping of an accurate record of all 
the work he has done throughout the day. 
He also gives little consideration to the in- 
stallation of a system by which he can de- 
termine with a reasonable degree af ac- 
curacy the value per hour or per day of such 
services as he renders. Considering the loose 
methods of accounting that have prevailed 
until recently in the mercantile world, this 
condition is not surprising, but the legal 





profession is too intelligent and progressive 
to lag behind the business world. Theore- 
tically, a record should be kept of every 
minute in the day ; practically, only the more 
important matters can be preserved. In large 
offices employing a bookkeeper, each mem- 
ber of the firm should be provided with a 
pad of printed blanks, on which he will 
note down the day and hour and time con- 
sumed on each item to which he devotes 
his attention, and to whom the services are 
to be charged. ‘These slips will be assorted, 
posted and filed by the bookkeeper. Such 
a system is too cumbersome for the small 
office. A much better record is made by 
having blanks printed and padded, about 
six by nine inches, with a column in which 
the working hours of the day are divided 
into fifteen-minute intervals, followed by 
columns for the nature of the services 
rendered, to whom charged and the time 
consumed. A complete record is thus avail- 
able, and proper charges can be made. In 
cases where clients question the reasonable- 
ness of the fee, such record of the work 
done is invaluable. At first it is difficult to 
remember to keep such a record, but in time 
it becomes as easy as any other part of the 
office routine. As a means of refreshing 
the memory such a record often becomes 
valuable, and from its use many small ser- 
vices will be billed and collected that other- 
wise would have been forgotten. In the 
hurry of busy times, a lawyer frequently 
forgets extra services he has rendered, but 
with such a memorandum he cannot do s0, 
and the losses thus avoided amount toa 
considerable sum in the period of a year. 

Every lawyer, for his client’s advantage 
in the trial of cases, if not for his own good, 
should be trained in the fundamental prin 
ciples of bookkeeping and accounting. 
Such a course requires but a short study, 
and the practicing attorney who cannot at 
tend a business college will be amply re 
paid for the trouble in taking a correspond- 
ence school course in accounting. It is just 
as important for the lawyer to have am 
accurate record of his income and expenses 
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as it is for the business man, and by using 
modern methods the keeping of books need 
not be a burden. By the use of the multi- 
column cash book, whereby the totals for 
the month on the most items and not the 
individual items are posted, much useless 
posting is saved, and the labor reduced to 
a minimum, Through such a system the 
writer has greatly reduced the use of a 
journal. In the case of a collection, the 
total is placed in the total column of the 
cash book, the fee retained is placed in the 
special column for that purpose, and the net 
amount is placed in a-column which requires 
no footing. If remittance is made during 
the month, thereby closing out the account, 
he even avoids the necessity of posting by 
placing red ink cross in the Ledger Folio 
Column. The account, though not posted, 
is nevertheless indexed in the ledger by 
showing the Cash Book page, so that it may 
be readily found should occasion require. 
Such a system represents the minimum of 
effort consistent with a complete record. 
By carrying special columns in the cash 
book for office expense, law library and 
any other subdivisions of expense that may 
suggest themselves, a complete record of 
these items can be made with little labor by 
posting the totals of the columns at the end 
of the month. In this day of universal in- 
come taxes, it is well to see that these class- 
ifications are made according to govern- 
ment rules to obviate the necessity of 
separating items not allowable as credits in 
the income tax return. A lawyer should 
keep a record by months of his gross in- 
come of prior years. In no other way can 
he know either his present standing or the 
progress he is making as a money-maker. 
In the small office, a weekly cash balance is 
sufficient, though the daily balance should 
be taken in larger offices, and in each case 
the trust funds should be deducted in order 
to demonstrate that they are unimpaired. 
The fixing of fees upon an intelligent and 
demonstrable basis would relieve the lawyer 
of many disputes and misunderstandings. 
While it will never be possible to determine 
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fees with the exactness prevailing in the 
sale of commodities, owing to the fact that 
consideration must be given to the experi- 
ence and skill of the lawyer, to the amount 
involved, to the intricacy of the question 
presented for trial or determination, to the 
fact that the case was won, lost or com- 
promised, and to innumerable special cir- 
cumstances, yet the keeping of the records 
heretofore recommended, and the applica- 
tion to them of the settled principles of cost 
accounting will go far towards removing 
from dispute many charges, especially as to 
small matters. It is the belief of the writer, 
based upon an analysis of records he has 
kept for some time, that the average lawyer 
greatly undercharges for small services 
rendered through failure not only to give 
adequate consideration to the monetary ex- 
pense of doing business, and through fail- 
ure to consider the delay in larger matters 
caused by the interruption, but from com- 
plete neglect to take into consideration that 
over-head in a lawyer’s office should include 
also the time devoted to routine work that 
cannot be assigned directly to any particular 
client. Any lawyer who keeps a record by 
ten or fifteen minute periods throughout 
the day will soon discover that, on the aver- 
age, a very considerable part of his day has 
been occupied with work that he can not 
charge directly to any particular client, but 
from which all clients derive a benefit. On 
the average, the lawyer has spent probably 

fifteen minutes in opening his mail, thirty 
minutes in dictating miscellaneous letters, 
fifteen minutes in making his bank deposits 
and writing checks for office matters, fif- 
teen minutes in reading advance sheets of 
the reporter system and in keeping up to 
date with the decisions, an appreciable time 
in purchasing office supplies and considering 
and making changes in his office system to 
provide for the growth of his business, an 
appreciable time in keeping his books, and 
an appreciable time in disposing of book 
agents, and in doing his part in civic and 
charitable enterprises that require attention 
during office hours. Where there is only 
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one lawyer in the firm, this expenditure of 
time on the average probably amounts to 
two or three hours per day, and may even 
exceed this figure. In a large law office, 
where the increased number in the firm per- 
mits a more competent clerical and account- 
ing force, with lessened detail burdens on 
the members of the firm, the total loss of 
time will be less, but the gain will offset 
to some extent by the increased salaries, 
rent and cost of office equipment and sup- 
plies. From the point of compensation the 
lawyer is selling his time, which has a value 
in proportion to his experience and skill, 
but in making this sale he is not in the 
situation of the mechanic who sells so many 
hours’ service, and who receives a net in- 
come with no deduction for heavy office ex- 
penses. The lawyer is rather in the position 
of the merchant who sells an article which 
cost him a definite sum. Before determin- 
ing the sale price of this article, the mer- 
chant estimates the total expense for the 
year of rent, light, heat, insurance, taxes, 
salaries, depreciation and obsolescence on 
fixtures and equipment, allowable for un- 
collectable accounts, the usual interest or 
rate of return on capital invested, and all 
other costs of doing business. Assuming 
that these expenses amount .to $20,000.00, 
and that probable annual sales amount to 
$100,000.00, the overhead amounts to twen- 
ty percent of the sales, to cover which the 
mark up must be at least that much. Before 
the days of profiteering, an article costing 
one dollar on this basis would probably have 
been priced at $1.25, the extra five cents 
being justified on various grounds. 

At the end of the year these estimated 
costs are compared with the actual cost, 
and a fair basis arrived at for predicting the 
overhead of the ensuing year. For the 
merchant the problem of determining over- 
head is further complicated by the necessity 
of keeping separate records of various de- 
partments, but this feature will be ignored 
in order that the general principles of cost 
accounting may not be obscured by a multi- 


plicity of details. In much the same way a * five per cent loss. 








lawyer should estimate his overhead @ 
penses. Assuming that the rent, lig 
taxes, salaries, supplies and other office ¢ 
penses of a lawyer amount to $1,500.00 5 
year, and that he puts in an eight-hour ¢ 
except on Saturdays, when he closes 
noon, and that he takes a two weeks’ vag 
tion, we have 50 working weeks of 52 hoy 
each, making a total of 2,600 working hoy 
over which to distribute the overhead 
$1,500.00. On this basis the lawyer my 
earn fifty-eight cents per hour in each 3 
every working hour of the day before 
can receive one cent of compensation f 
his own services. A lawyer with such 
overhead should be able to withdraw ar 
income of at least $3,000.00 per year, whi 
on a basis of 2,600 working hours per ye 
will require a charge per hour of $1.16 
his own services and, including the ovg 
head, a charge of $1.74 per hour for e 
and every working hour in the year. Ma 
festly, he cannot actually charge clie 
directly with 2,600 hours of work per ye 
because a considerable portion of each 
is spent in necessary labor that cam 
directly be traced to any particular lig 
Assuming that two hours of each day « 
not be directly traced, twenty-five per 
of the combined labor and expense ¢ 
of $1.74 must be added to it, bringing 
value of the lawyer’s services per hour 
to $2.18. The lawyer with such data km 
the value of his time, will be more car 
in its conservation, and will see that ei 
service bears its proper charge. It does 
follow that the lawyer will bill his clien 
$2.18 per hour, or whatever his fg 
proves to be, as other elements altt 
stated may influence the actual cha 
The writer believes that if a survey 
made of a number of representative 
offices where a record is kept of alll 
consumed, that the average loss per 
because of unaccounted time would 
nearer fifty per cent than twenty-five 
cent, but in order to be conservative } 
based the assumed figures on the tw4 
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These figures exclude a very important 
item of expense that is universally included 
in mercantile cost accounting—the return 
A manufacturer, estab- 
lishing a new enterprise, not only expects 
a fair interest return on his invested capi- 
tal, but if he has an up-to-date system of 
keeping his books will consider as having 
been added to that capital not only the cost 
of the plant and its equipment, but the lost 
interest on his funds duriing the six months 


on the investment. 


or year during which his plant was in 
process of construction, and will add the 
difference between the fair return on his in- 
vestment and the actual return during the 
two to five years during which his enter- 
prise is getting started, and is not earning a 
fair interest on the investment. After the 
enterprise is once established, the manu- 
facturer will expect more than a bare 
interest return. on the invested capital, for 
he will expect compensation for the risk he 
took of losing part or all his principal, for 
he is not unmindful of the fact that a large 
percentage of such enterprises fail. 

A lawyer, too, has a large capital invested 
in his business. On the expensive equip- 
ment of law books and office appliances, 
which depreciate rapidly and which have 
little value except to a going concern, he 
should earn, without labor on his part, the 
customary interest return on the investment 
plus the annual depreciation in his principal 
by reason of use and obsolescence. Besides 
this tangible capital, the lawyer has invested 
the direct and indirect cost of his education, 
which is just as much invested capital as is 
that placed in the factory by the manu- 
facturer. The direct cost of the education 
is the tuition charges, board, clothing, rail- 
way fares and expense of books. The in- 
direct cost should include the salary lost 
during the years in college (less the cost of 
board and clothing which has already been 
charged). and also the difference between 
the usual salary commanded by young men 
and that made by the lawyer during the 
early years of his practice, with interest on 
Loth direct and indirect cost of time when 





the lawyer’s income becomes sufficient to 
pay a return on his investment, and pay him 
an adequate salary for each day’s labor. 
On sucha basis, the average lawyer will 
find that his capital investment is much 
larger than he suspects. Save for the 
special study in acquiring an education, the 
lawyer could retain this capital for invest- 
ment at current rate of return and, without 
labor on his part, be receiving the custom- 
ary interest return. It is but fair for him 
to earn such a return on the investment in 
his education and office plant, in addition 
to compensation for his daily services as a 
trained and skilled professional workman. 
In a rough and ready way, lawyers have 
given consideration to these matters in fix- 
ing their fees, but no harm and much good 
can come from careful scrutiny and an- 
alysis of every item of expense and invest- 
ment connected with the practice of our pro- 
fession. 

Many lawyers have been thinking of their 
office problems along the general lines of 
this paper, but too often their discoveries 
remain hidden in their own offices. The 
time is now ripe for the manifestation of 
the co-operative spirit shown by the candy 
manufacturer heretofore alluded to. Just 
how these hidden short cuts and efficiency 
methods are to be collected, and their rela- 
tive merits made available to the profession, 
is a problem large enough for the American 
Bar Association, though not necessarily too 
large for a State Association. In the 
matter of office equipment and filing devices, 
every lawyer has no doubt purchased and 
then discarded perfectly good equipment 
that was unsuited to his requirements. Had 
he been able to refer to the report of an 
expert, employed by a State or the American 
Bar Association, explaining the equipment 
best suited to various types of law offices, 
he could have avoided many mistakes. In 
the matter of accounting and labor-saving 
forms, the report of an expert in such mat- 
ters would be of even greater value. 

Organizations in the mercantile world no 
larger than our own have employed experts 
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in their particular lines, and compiled and 
disbursed for the common good, informa- 
tion that no individual alone could have ac- 
quired, and if the writer does not mistake 
the trend of the times, our own profession 
must soon take similar co-operative meas- 
ures. 
Witmer T. Fox. 
Jeffersonville, Ind. 








MASTER AND SERVANT—WILFUL MIS- 


CONDUCT. 





KNOCKS v. METAL PACKAGE 
CORPORATION. 





131 N. E. 241. 





Court of Appeals of New York. April 19, 1921. 





Where a foreman charged an employee with 
responsibility for the defective operation of a 
machine, and the employee called him a liar and 
was knocked down by the foreman, compensa- 
tion could not be denied under Workmen's Com- 
pensation Law, § 10, on the ground that there 
was a willful intention to bring about the injury. 





CHASE, J. This is an appeal by an em- 
ployee from an order of the Appellate Division, 
reversing, by a divided court, a unanimous 
award for compensation made by the State In- 
dustrial Commission and dismissing his claim 
under the Workmen’s Compensation Law. 

From the finding of the commission it ap- 


pears: 

That the claimant was employed by the 
Metal Package Corporation, a manufacturer of 
tin boxes. The claimant was employed as an 
oiler of machinery at the plant of his employer. 
On June 11, 1919, he “was working for his em- 
ployer at his employer’s plant, and while en- 
gaged in the regular course of his employment 
oiling machinery, a seaming machine was run- 
ning defectively because a superabundance of 
oil had been supplied to it, and the foreman 
of said plant * * * sent for claimant and 
escorted him to said machine, and indicated 
that the machine was not operating properly 
because too much oil had been supplied, and he 
told the claimant that he, the claimant, had 
supplied the oil and was responsible for the 
machine’s defective operation. 

“Answering the accusation the claimant 
called his foreman * * * ‘a liar’ and im- 
mediately his foreman struck claimant over 
the left eye and on the jaw and then threw 
him down the stairs. At the time of this as- 
sault claimant was wearing glasses, and the 
force of the blow delivered by the foreman 
over claimant’s left eye shattered the glasses 
and pieces of same lacerated claimant’s face 











and left eyelid and the cornea of his left eye, 
and as a result claimant suffered a total logs 
of useful vision of the left eye.” 

The Commission also found that the injuries 
sustained by the claimant were accidental ip. 
juries and arose out of and in the course of 
his employment. The decision of the Commis. 
sion is final on all questions of fact. Work. 
men’s Compensation Law (Consol. Laws, c. 67) 
§ 20; Matter of Heitz v. Ruppert, 218 N. Y. 148, 
112 N. E. 750, L. R. A. 1917A, 344. The deei- 
sion of the Appellate Division is to the effect 
that the findings do not sustain the award. It 
therefore dismissed the claim for compensa- 
tion. The question for our determination ig 
whether upon the findings the claimant did in 
fact receive an “accidental” injury “arising 
out of and in the course of employment.” 
Workmen’s Compensation Law, § 3. 

The claimant’s right to the award upon the 
findings of the Commission is directly sus 
tained by the decision of this court in Matter 
of Heitz v. Ruppert, supra. In that case, ag 
stated in the opinion therein: 

The claimant was a driver for a corporation 
engaged in the business of carrying on a brew- 
ery. “He brought his horses into the stable, 
where Guth, a fellow workman, and he wp 
harnessed the horses and proceeded to wash 
them off with the hose. Claimant told Guth 
he was using too much water on the horses, 
and Guth then intentionally sprinkled some 
water on claimant. Shortly after claimant, 
having briefly left the place where the horses 
were being washed, was returning to his work 
of cleaning the horses when he met Guth. As 
they passed claimant touched Guth on _ the 
Guth slapped claimant on the shoulder, and as 
shoulder, saying, ‘George, don’t do that again.’ 
claimant turned around Guth’s, finger stuck 
in claimant’s left eye, causing injuries by 
reason of which it was necessary to remove 
the eye.” 

The court said: : 

“That the injury was accidental within the 
meaning of the statute seems clear. It was a 
sudden and unlooked-for misfortune, and the 
purpose of the act is to insure the workman at 
the expense of the employer against personal 
injuries not expected or designed by the work- 
man himself, provided such injuries arise out 
of and in the course of employment.” 218 N: 
Y. 151, 112 N. EB. 751 (L. R. A. 1917A, 344.) 

The court further said: 


“It was an obligation of claimant’s employ- 
ment to take care of the horses which he drove 
and to see that they were not injured by in- 
judicious wetting or otherwise by his fellow 
workmen, that in course of their employment 
—while the two men were at work—a qua 
or argument over the wetting of the horses 
arose and personal injury grew out of the phy- 
sical contact resulting from the quarrel, and 
that therefore the accident (a) arose out 
and (b) in the course of employment.” 218 N. 
Y. 153, 112 N. E. 751 (L. R. A. 1917A, 344). 
344.) 
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The court further said: 


“Altercations and blows may, however, arise 
from the act of a fellow servant while both are 
engaged in the employer’s work and in relation 
to the employment. The employer may be 
badly or carelessly served by two men engaged 
in his work, and yet it may be inferred, when 
one injures the other in a quarrel over the 
manner of working together in a common em- 
ployment, that the accident arose out of the 
employment and was not entirely outside of 
its scope, if it was connected with the em- 
ployer’s work and in a sense in his interest.” 
218 N. Y. 153, 112 N. E. 751 (L. R. A. 1917A, 
344.) 

The injury to the claimant’s eye was not 
designed, intended, or expected. It was an un- 
looked-for and untoward event and an accident 
within the meaning of the act. The assault 
by the foreman arose out of and in the course 
of the claimant’s employment, as did the as- 
sault of Guth that followed the words of his 
fellow workman, Heitz, which were undoubted- 
ly accepted by Guth as in the nature of a chal- 
lenge. In the case now before us the contro- 
versy was in the factory during working hours 
and about the employer’s work and the man- 
ner of doing it. The assailant was the fore- 
man of the factory, and concededly acting as 
such at least up to the moment of the assault. 
When he sent for the claimant and escorted 
him to the machine that was said not to have 
been operating properly, the claimant was and 
continued to be engaged in the employer’s 
business, and the foreman, when he charged 
the claimant with responsibility for the ma- 
chine’s defective operation, was also engaged 
in what seems to have been his duty as the 
person in control for the employer of the em- 
ployees and the work in the factory. If the 
foreman was mistaken in his accusation 
against the claimant, the claimant could prop- 
erly have denied that he was responsible for 
the machine’s defective operation. Each seems, 
while performing his work and in discussing 
the employer’s business, to have been equally 
hasty in becoming angry toward the other. 


The claimant’s use of an irritating word in 
making denial did not, however, justify either 
in law or in fact an assaylt upon him by the 
foreman. The foreman’s duty as such to ex- 
ercise reasonable discipline over the employees 
“of the factory made possible a lack of discre- 
tion in performing such duty. The assault by 
the foreman was incidental to his employment 
as such. It grew out of his performance of 
his duty as foreman for the employer. It can- 
not be said as a matter of law or fact that the 
foreman, who up to the moment of the assault 
was properly engaged in the performance of 
his duty to his employer at that moment aban- 
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doned his duty and indulged in the assault as 
an individual act. 

The employer should be responsible for an 
excitable and violent foreman in the prosecu- 
tion of his duties as such, at least until there 
is sufficient interruption in the performance 
of such duties as to justify the conclusion that 
the foreman had abandoned his employment 
and that the assault was an independent and 
individual act as distinguished from acts with- 
in the terms of his employment. There was 
no intervening time between the acts and 
words of the assailant and the assailed and 


| the injury in this case. 


The conclusion here is less subject to a claim 
that the assault wasa personal act thanin the 
Heitz Case, where the assault did not occur 
until an intervening period of time after the 
first difference between the fellow employees. 
It arose in that case upon the return of Heitz 
and his statement to Guth in the nature of a 
challenge. There was no purpose by claimant 
in this case to bring about an assault nor a 
willful intention to bring about the injury 
within the meaning of section 10 of the Work- 
men’s Compensation Law. The award made in 
this case upon the findings of the Industrial 
Commission is also sustained by the conclu- 
sion of this court in Matter of Carbone v. Loft, 
219 N. Y. 579, 114 N. E. 1062; Matter of Mar- 
kell v. Green Felt Shoe Co., 221 N. Y. 493, 116 
N. E. 1060; Matter of Verschleiser v. Stern & 
Son, 229 N. Y. 192, 128 N. E. 126; Matter of 
Leonbruno v. Champlain Silk Mills, 229 N. Y. 
470, 128 N. E. 711; Swift & Co. v. Industrial 
Comm., 287 Ill. 564, 122 N. E. 796; Pekin Coop- 
erage Co. v. Industrial Comm., 285 Ill. 31, 120 
N. E. 530; McIntyre v. Rodger & Co., 41 Scot. 
L. Rep. 107. 

The order of the Appellate Division should 
be reversed, and the award of the Industrial 
Commission affirmed, with costs in the Appel- 
late Division and in this court. 


Notre—Meaning of “Wilful Misconduct” as 
Used in the Workmen's Compensation Statutes.— 
Most of the Workmen’s Compensation statutes 
in the United States provide that wilful mis- 
conduct on the part of an employee resulting in 
his injury will bar recovery. In the English case 
of Johnson y. Marshall & Sons, (1906) A. C. 
409, 75 L. J. K. B. 868, the court said, in rela- 
tion to the meaning of the phrase, “wilfull mis- 
conduct”: “It was wilful in the sense that the 
matter presumably seemed of his own accord, but 
the word ‘wilful,’ I think, imports that the man’s 
conduct was deliberate, not merely a thoughtless 
act on the spur of the moment.” 

“The act of going into an adjoining apartment 
falls far short of showing wilful misconduct. It 
evidences a mistake, and might afford proof of 
negligence on the part of the employee, but neg- 
ligence is not involved in the question presented 
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for our determination.” In Re Ayers, Ind. App., 
118 N. E. 386 

Where a reporter was riding on a trolley car 
to deliver a story to his employer, put his head 
out the window carelessly, or for his own ends, 
injuries sustained while so doing would have re- 
sulted from wilful misconduct; but such would 
not have been the case if his object was to see 
an aeroplane for the purpose of making a re- 
port to his employer in the line of his duty. 
Kinsman y. Hartford Courant Co., Conn., 108 
Atl. 562. 

The use of a freight elevator by a female em- 
ployee in leaving her place of work to go home, 
was not “wilful” within the meaning of the 
Maine Compensation Act. Dulac v. Dumbarton 
Woolen Mills, Me., 112 Atl. 710. 

One employed in a quarry who neglected to 
leave when the whistle blew for quitting time, 
and who knew that blasts were fired about ten 
minutes after quitting time, and who was de- 
layed by boxes which he was carrying, and one 
of his children who came to meet him, and by 
stopping a moment to speak to another em- 
ployee, and who was killed by being struck by 
a stone from a blast, was not guilty of serious 
and wilful misconduct, although his negligence 
in leaving the place was a violation of the rule 
of the employer. Merlino vy. Connecticut Quar- 
ries Co., Conn., 104 Atl. 396. 

An employee of a Car Company who was 
crushed between cars which were standing at in- 
tervals on a track, and who had been warned 
that the cars were about to be moved, and who 
delayed in leaving to talk to another employee, 
was held not to be guilty of wilful misconduct. 
Baltimore Car Foundry Company v. Ruzicka, 
Md., 104 Atl. 167. 

An employee who went to the rescue of a fel- 
low-employee, who was being overcofne by gas 
in a vinegar vat was not guilty of wilful mis- 
conduct, although he did so against the protests 
and warnings of his foreman and several fel- 
low-employees. General Accident F. & L. Corp. 
v. Evans, Tex. Civ. App., 201 S. W. 705. 

Where an employee was injured by acid while 
he was violating a rule of the employer requir- 
ing him to wear glasses, but the acid was still on 
his back and none was gotten in his eyes until it 
was attempted to pull his shirt over his head. 
The Court held that failure to wear glasses 
was not a contributory cause of the injury and 
he was allowed to recover. Great Western 
Electro Chemical Company v. Industrial Acc. 
Comm., Cal. App., 170 Pac. 165. 

See also in regard to failure to use proper 
guard on appliances on machine, Haskell & 
Barker Car Company v. Kay, Ind. App., 119 N. 
E. 811; Bayshore Laundry Company v. Indus- 
trial Acc. Comm., Cal. App., 172 Pac., 1128. 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE LEGAL PROFESSION IN SCOTLAND 





The welcome recentiy given by the Scots Bar 
to the leaders of Bench and Bar in England 
calls attention once more to the curiously dif- 





ferent organization of the two Bars, English ang 
Scots, which has grown up in the course of 
history. The English Bar has resulted from 
the permission given by the King’s Bench, ip 
the Middle Ages, to the Sergeants and Barris. 
ters-of-Law, in the numerous Inns of Court 
which then existed, to practice before them, 
The Inns of Court, in those days, like the eg}. 
leges of Oxford and Cambridge, were hostels 
where law students lodged while engaged jp 
the study of their profession. Such students 
were then called apprentices, and were one and 
all articled to masters, whether barristers or 
attorneys. The rank of barrister was a de. 
gree like that of bachelor or master at Oxford, 
The sergeants corresponded to the later Bench. 
ers. How different the Scots Bar. To begin with, 
in Scotland, until the reign of James V, no Su. 
preme Court existed. The sheriffs dispensed 
justice in the burghs and the feudal lords jn 
the counties. Professional lawyers of any 
kind were quite unknown. It was James V 
who changed all this. In 1552 he set up the 
Court of Session (modelled on the French Par. 
liament of Paris), and the High Court of Jus. 
tice; these consisted of fifteen “Lords of Ses. 
sion” (since reduced to thirteen) and were tha 
supreme civil and criminal courts respectively, 
Each Lord of Session is also a “Senator of the 
College of Justice,” and as such goes on ¢it- 
cuit to try the “Pleas of the Crown,” i. e.. mur 
der, arson, robbery, rape. Lesser criminal of- 
fenses, whether ‘indictable or summary, are 
tried by the Sheriff in the Sheriff Court and 
the Sheriff Police Court respectively; _ these 
correspond to the English Quarter and Petty 
Sessions. The Lord of Session was at first 
possessed of a seat in the Scots Parliament 
among the peers, but this right was not 
tained in later days. Once the Court of Session 
was formed, the Lords of Session prompt 
proceeded to admit two classes of lawyers t 
practise before them, namely, Advocates al 
writers of the Signet, who corresponded to th 
French “Avocats” and “Avouees.” To this ¢ 
the Court of Session consists of the Lord Pre 
ident, Lord Advocate, Lords Ordinary, Adv 
cates, and Writers of the Signet. The She 
iffs copied the fashion of admitting privilege 
pleaders and formed county corporations 
“writers” or “procurators,” the urban and 
ral lawyers respectively, who have since be 
given the statutory name of “law-agents” 
correspond to the English solicitors. 

For some centuries after its foundation 
James V, the Scots Court of Session was 
great Institution of the country. The S¢ 
Parliament seldom met and was never real 
rowerful except in the reign of Queen M 
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The Lords of Session formed great territorial 
families, known as the “Noblesse du Robe,” as 
in France, and they gradually confined the 
membership of the Bar to scions of their fam- 
ilies. An outsider would be admitted only by 
special grace. It was a great feather in Sir 
Walter Scott’s cap when he, not a member of 
the privileged noblesse du robe, but the son 
of a Writer of the Signet, found his way to 
the Bar. It was not until 1832, indeed, that 
this exclusive privilege was done away with 
in Scotland. The modern advocate has to take, 
first an Arts and then a Law degree at a Scots 
University; this means six or seven years’ 
study. Then he spends a “year of idleness,” 
when he must follow no lucrative occupation; 
the old practice was for the “Intrant,”’ as he 
was called, to spend his “year of idleness” at 
Leyden University in Holland, studying the 
Roman-Dutch system of law on which that of 
Scotland is modelled. But this practice no 
longer is universal; many intrants spend this 
year reading in chambers. At the end of the 
year, the intrant has to write a thesis in Latin 
on a “Title of the Pandects,” and defend it be- 
fore three advocates appointed by the faculty. 
He is then called, as in England. But the fees 
are much heavier, and increase with age. At 
25 they are about £450, and the increase is 
about £25 per year thereafter. The reason is 
that the fee includes a single payment premium 
for insurance in favor of the advocate’s 
“widow,” and naturally the amount of the 
premium is larger as the intrant gets older. 
For this reason only young men seek admission 
to the Scots Bar. Beneath the Bar come two 
privileged bodies of lawyers who havé@ the ex- 
clusive right of practice in the Court of Ses- 
sion, and one of whom has to sign every writ 
issued out of the court, namely the ‘Writers 
of the Signet” and the “Solicitors of the Su- 
preme Court.” Lastly come the Law-Agents, 
Writers or Procurators, who correspond to 
our solicitors. In Scotland a Writer or Pro- 
curator may become a Sheriff, and very often 
does so. He may even become a Lord of Ses- 
sion, but there have been no appointments in 
modern times outside the Bar. In Scotland it 
is not nearly so easy to change from Barrister 
to Solicitor, or vice versa, as in England; in 
fact the process of translation takes some years. 
The Scots Bar, curiously enough, elécts its own 
head, the Dean of Faculty, thus following the 
continental practice. Generally speaking, it 
may be said, that the separation into three 
branches, instead of two, and the general 
“apartness” of those three branches makes the 
Scots legal profession more archaic than the 
English.—Solicitor’s Journal (London.) 








REPORT OF THE MEETING OF THE NORTH 
DAKOTA BAR ASSOCIATION. 





The annual meeting of the North Dakota 
Bar Association was held July 7th and 8th, 
1921, at Grand Forks. 

The annual address, given by Sir James Ai- 
kins, Lieutenant-Governor of Manitoba, was 
very interesting. His subject was: “The De- 
velopment of the Red River Valley.” Mr. E. 
A. Prendergast, of Minneapolis, made an ad- 
dress on “The Control of Public Utilities.” 

A recent act of the legislature of North Da- 
kota permits the Association to organize as a 
state institution. No dues are required from 
members of the Association, but each prac- 
ticing attorney pays to the state treasurer a 
license fee of $15 per annum, and from this 
fund an appropriation is made to cover the ex- 
penses of the Association. By the act of the 
legislature all practicing lawyers who have 
paid the license fee become members of the 
State Bar Association, and at this meeting of 
the Association a new constitution and by- 
laws were adopted to conform to the new law. 

In North Dakota the admission to the bar 
and discipline of members of the bar are under 
control of a board appointed by the governor. 
At this meeting of the Association there was a 
discussion of a proposed bill to give this con- 
trol to the Bar Association, which hopes to have 
such an act passed within the next year or so. 

Hon. Tracy R. Bangs of Grand Forks was 
elected as president, and Mr. John E. Greene 
ot Minot, was re-elected as secretary and treas- 
urer. 








CORRESPONDENCE. 


EXTRA LATERAL RIGHTS OF MINING 
CLAIMANTS 


Editor Central Law Journal: 

In your issue of August 12, 1921, page 96, in 
interpreting a decision of the U. S. Supreme 
Court in the case of Silver King Coalition 
Mines Co. v. Conkling, 41 Sup. Ct. 426, you 
make the following statement: 

“When a prospector discovers a vein of ore 
on public lands, he is entitled to lay out a 
claim on the surface running parallel with the 
vein 150 feet long and 600 feet wide. If the 
apex of the vein is on the claim, the claimant 
may follow the dip of the discovery vein be- 
yond the end lines but is not entitled to ore 
beyond the side lines.” 

Evidently the figures 150 referring to the 
length of the claim is a typographical error, 
as it should be 1500 feet. 
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However, as to the balance of the statement 
I beg to differ with you. When a mining claim 
is located along the course of the vein, 1500 
feet long and 600 feet wide, that is to say 1500 
feet along the course of the vein and 300 feet 
on each side thereof, and the apex of the vein 
is on the claim, the claimant may not go be- 
yond his end lines at all, but is permitted to 
follow the vein on its dip outside of his side 
lines. 

In case, however, that the prospector has 
misjudged the proper course of the vein and 
its strike or course is at right angles to the 
length of the claim, the end lines may be con- 
sidered as side lines and he may follow the 
dip of the vein outside of his end lines, which 
in that case are considered his side lines. And 
this latter situation was the basis of the Su- 
preme Court’s decision, and is an exceptional 
case; in all other cases, where the claim is 
located in the ordinary manner, 1500 feet along 
the course or strike of the vein the claimant 
is not allowed to take out ore beyond his end 
lines. 

‘I trust you will make the necessary correc- 
tions for the benefit of such members of the 
bar as may not be familiar with the mining 
laws and decisions. 

Yours very truly, 
Reno, Nev. JAMES D. FINct. 


[We are glad to publish this correction. The 
law is correctly stated by our correspondent and 
the mistake in our note was due to oversight.— 
Ed.] 








HUMOR OF THE LAW. 





A captain in the merchant marine, who re- 
ceived much commendation for his courage 
and endurance during the war, was asked to 
address a meeting in the West. Ex-President 


Taft spoke first and at considerable length, and 


when he had finished the audience rose, al- 
most to a man, to leave the building. 

The chairman sprang to his feet, rushed to 
the edge of the platform, and called excitedly: 

“Come back and take your seats. Come back, 
every one of you! This man went through 
hell for us during the war, and it is up to us 
now to do the same for him.—Christian Reg- 
ister. 





A country club housewife hired a darky to 
carry three tons of coal from the curb. A lit- 
tle later the housewife discovered that she had 
no money except a $5 bill. Calling the darky, 
who was about half through with the job, she 
asked him if he could change the bill so that 
he could get his pay. 





“No’m,” he replied, “I cain’t. But I e’n git 
it changed over at de groc’ry sto’e.” 

The woman hesitated, trying to decide 
whether to take a chance. 

“Don’t yo’ worry, missus,” the darky assured 
her. “I’ll come back wid the change. An’ just 
to show you it’s all right, I'll go after it right 
now, and leave this other ton of coal I ain't 
carried in yet out in the street as s’curity.” 





“What are you doing?” asked the convict of 
the reporter, who was ‘writing an account of 
the prison buildings. 

“Only taking a few notes,’ was the reply. 

“Take care, sir, that’s what brought me here,’ 
—Edinburgh Scotsman, 





FOXY HIAWATHA. 
Hiawatha had some nuggets 
Run and giided at a foundry 
Where they molded brassy trinkets 
To be sold to rural rubes. 


Straightway to the station hied he, 
Where the choo-choo wets its whistle, 
And displayed his phony baubles 

To the tourists’ greedy gaze. 


Then when shifty sharks besought him 
To exchange his nifty nuggets 

For their microbe-haunted greenbacks, 
He would say, in accents guileless, 
“Him heap pretty, bright and shiny, 
“Worth much wampum as a keepsake 
“To remember Hiawatha, 

“Honestest of honest Injuns, 

“And him very finest brass.” 


They remembered Hiawatha, 

And in frenzy sent a marshall 

To arrest him for sharp practice; 
But our truthful, mirthful hero 
Cracked a smile in friendly greeting, 
Cracked a quart of fizzy bubbles, 
Saying, “Paleface no believe me 
“When I tell him that my nuggets 
“Are but shiny, brassy keepsakes 
“To remember Hiawatha, 

“Honestest of honest Injuns, 

“And the stingers sting themselves.” 
Then the merry-hearted marshall 
Laughed until his kidneys jingled 
And the hills gave back the echo; 
Toasted him in sparkling bubbles, 
Smoked a clear Havana peace pipe, 
And departed with a chuckle, 
Saying, “Though your wares be phony, 
“Yet your wit is finest gold.” 
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WEEKLY DIGEST. 





Weekly Digest of important Upinions eof the 
State Courts of Last Resort and of the Federui 
Courts. 

Copy of Opinion tn any case referres to m this digest 
mey be procured by sending 25 cents to us or to the West 
fad. Co., St. Paul, Minn. 
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l. Attorney and Client—lI’ayment of Money 
Awarded.—An attorney who has been lawfully 
employed by a wife to represent her husband 
ina partition suit against both of them could 
lawfully pay the money awarded to the husband 
to the wife, and is not liable to the husband 
therefor—bBuckhouse y. Parsons, Mont., 198 
Pac. 444, 


2 Bankruptcy — Discharge. — A_ discharge 
granted without notice to creditors is invalid, 
and a petition by creditors for its revocation 
is not subject to the limitation of one year pre- 
scribed by Bankruptcy Act, § 15, for the filing 
of a petition for revocation of a discharge on 
the ground of fraud.—John B Ellison & Sons v. 
Weintrob, U. S. C. C. A., 272 Fed. 466. 

3.——Exemption From Arrest —Bankruptcy 
Act, § 9, exempting a bankrupt from arrest on 
civil process on a dischargeable’ debt becomes 
effective at once on adjudication and entitles 
the bankrupt to discharge from imprisonment 
under a previous arrest on such a debt.—Ex 
Parte Harrison, U. S. D. C., 272 Fed. 543. 


4. Principal Place of Business.—Where a 
mineral spring water company was incorporat- 
ed in Ohio, in which its spring and producing 
plant was located, and where it conducted its 
banking and official business, and held its di- 
rectors’ and stockholders’ meeting, and its ar- 
ticles named as its principal place of business 
an Ohio city, and it had an office and sold its 
product and capital stock in Kentucky, its 
principal place of business,” under Bankruptcy 
Act, § 2, subd. 1, was in Ohio, not Kentucky.— 
In Re Devonian Mineral Spring Co., U. S. D. C., 
272 Fed. 527. 


5. Principal Place of Business.—Under 
Bankruptcy Act, § 2, subd. 1, where a Delaware 
oil company was licensed to do business in Ken- 
tucky, owned oil wells, and was engaged in the 
Production of oil in that state. and was not 
licensed to do business in Ohio but merely 
maintained its corporate offices, kept its books 
and records, and held its stockholders’, direct- 
ors’, and executive committee meetings, and di- 
rected its business there, the appointment of 
a receiver for it in Kentucky by the state court 
in June did not give the Ohio federal court jur- 
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isdiction to act upon its voluntary bankruptcy 
petition in tne following May, on the ground 
iunat its principal place of business for Utne six 
moths next prior thereto had been in Ohio; for 
its principal piace of business, being in Ken- 
tucky prior to the receiversnip, was not. by the 
uppointment of the receiver, shifted to Ohio — 
in re Monarch Oil Corporation, U. 8S. D. C., 272 
Fed. 524. 


6. Banks and Banking—Forgery. Where 
plaintiff bank issued its cashiers check, pay- 
able to its customer moving to another point, 
and put it in the mali properly addressed to 
him at such other point, buc it never reached 
him, and was presented to uefenaant bank by 
a negro, who forged the payee’s indorsement 
and received part of the funds called for, having 
the rest on deposit, and defendant bank en- 
dorsed the check on the back with a guaranty 
of ail prior indorsements, and transmitted it 
to plaintiff bank for payment, which was made, 
plaintiff bank, after discovery of the forgery, 
could recover from defendant bank for amount 
paid —Farmers’ Bank & Trust Co. vy. Farmers’ 
State Bank of Brookport, Ark., 231 S. W. 7. 


7.——Note of Another Bank.—It is not illegal 
for one national bank to loan money and take 
a note therefor secured by the stock of another 
national bank.—Citizens’ Nat. Bank v_ Steven- 
son. Tex., 231 S. W. 364. 


8. Bills and Notes—Gambling Debt —The 
principal that a note for a gambling debt can- 
not be collected does not extend to suits by an 
innocent indorsee for value and holder in due 
course, against the indorser on his contract of 
indorsement, which is by virtue of C. S. § 3047, 
a contract independent of the instrument on 
which it appears, and guarantees that the note 
is a valid and subsisting obligation.—Wachovia 
Bank & Trust Co. v. Crafton, N. C., 107 S. E.°316. 


9. Interest.—When an instrument provides 
for interest, it runs from the date; where no 
interest is reserved, interest runs from the date 
of maturity at the legal rate; and interest on 
a demand note runs from the time of demand.— 
Jacobs v Murray, Del... 113 Atl. 803. 


10. Negligence of Bank.—Failure of cred- 
itor bank to notify its debtor that a note had 
not been paid until after the death of one to 
whom the debtor had intrusted funds for its 
payment and who had misappropriated them, 
held not actionable negligence available as a 
defense in an action on the note.—Shaw v. First 
State Bank, Tex., 231 S. W. 325. 


11. Carriers of Goods—Delivery.—Where a 
car, on arrival at destination, was placed on a 
public delivery track and notice given a con- 
signee; who accepted the car, broke the seais, 
and started to unload. there was no delivery of 
property still in the car, but only a right of 
access given to it. in order that it might be 
removed —Michigan Cent. R. Co. v. Mark Owen 
& Co, U. SS C., 41 Sup. Ct. 554. 


12. Carriers of Passenzers—Necligence— 
Whether an automobile owner storing his car 
on the third floor of defendant’s garage, was 
guilty of contributory negligence in injecting 
his head through an opening between the upper 
and lower doors of the elevator to shout down 
the shaft, after efforts, repeatedly exerted by 
means of ringing the bell, to have the elevator 
brought to his floor had proved futile, the doors 
closing and injuring him by some action of the 
elevator on the lower floor. after having re- 
mained stationarv for 15 minutes held for the 
a oe v. Seidman’s Garage —N. Y. 188 N. 
Y. S. 488. 


13. Charities—Testamentary Trust.— Testa- 
mentary trust for benefit of two named mission- 
ary associations and “other moral and useful 
associations” held a valid charitable trust. not- 
withstanding the words “other moral and use- 
ful associations”: such words being insufficient 
to allow the fund to be applied to noncharitable 
purposes, in view of the ejusdem greneris rule. 
—Prime v Harmon, Me., 113 Atl. 738. 


14. Commerce—Interstate—Where a railway 
roadmaster engaged in taking an inventory of 
materials on the property of the road, all of 
which was in one state, was also engaged in 
supervising the keeping in repair of a track, 
engaged in interstate commerce, he was em- 
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ployed in “interstate commerce.’’—Louisiana | —Mount Pleasant Stable Co. v. Steinberg, Mass., 
as Nav. Co. v. Williams, U. S. C. C. A, 272 131 N. E. 295. 
bed. 439. 


15 Conspiracy—Trade With Indians.—Even 
if Rev. St. § 2078, pronibiting an empioyee in 
indian affairs from having any interest in trade 
with the indians does not create a criminal of- 
‘tense ,out merely subjects the offender to an 
action .or a penalty, a conspiracy to engage iu 
such trade is a conspiracy to commit an ol- 
fense against the United States within Criminal 
Code, § 37, since a combination to accomplish 
a purpose, either criminal or otherwise uniaw- 
ful, is within the accepted definition of con- 
spiracy —United States v. Hutto, U. S. S. C., 41 
Sup. Ct. 541 

16. Constitutional Law—Contractor’s Bond.— 
Rev. St art. ovozsa, as added vy Laws 1915, c. 
143. § 2, im So tar as it provides that no change 
or alteration in the plans. building construction, 
or method of payment shall affect the liability 





under a contractor's bona, is unconstitutionai. 
—Southern Surety Co. v. Nalle & Co., Tex., 231 
S. W. 402 

17. License Tax on Dogs.—An act, impos- 


ing a specific license tax upon dogs, providing 
for the destruction of those on wh.ch the taxes 
were not paid, and those preying on domestic 
animals, and making the owner liabie for the 
damages caused by the latter, does not violate 
the due process of law clauses and special’ im- 
munities.—McQueen v. Kittitas County, Wash., 
198 Pac. 394. 


18 Contracts—Impossibility of Performance. 
—A promisor is bound to perform his contract 
unless it was unlawful when made or has since 
become impossible of performance through no 
fault of his, which impossibility may be caused, 
not only by governmental act, but also by de- 
cree of court, provided such decree is not in- 
duced by the contractor’s own act or fault; 
mere inconvenience or difficulty of performance 
not being enough, and the promisor in an hon- 
est effort to carry out his agreement being 
under duty, if possibile, to procure dissolution 
of an injunction against him effectually pre- 
venting performance, or to secure dismissal by 
removing the cause therefor.—Peckham y. In- 
dustrial Securities Co., Del., 113 Alt. 799. 


19. Corporations — Doing Business Within 
State.—Laws N. C. 1917, c. 231, § 72, imposing a 
license on automobile manufacturers, which 
provides that the license on such manufacturers 
who have invested three-fourths of their assets 
in state securities or in personal property 
within the state shall be only one-fifth of the 
amount imposed on others, unjustly discrimi- 
nates between foreign corporations manufac- 
turing outside of the state, but doing business 
therein by selling their products, since a for- 
eign corporation could not comply with the 
condition for the reduced license, while a do- 
mestic corporation could and therefore the act 
denies the equal protection of the laws guaran- 
teed by Const. Amend. 14.—Bethlehem Motors 
Corporation v. Flynt, U. S. S. C, 41 Sup. C. 571. 


20. Worthless Stock.—Where a complaint 
by a buyer is brought to recover as damages 
the moneys paid therefor, induced by the frau- 
dulent representations of defendants, and 
proofs show such representations, that the stock 
was practically worthless, and that plaintiff 
suffered very considerable damages, he is en- 
titled to a_ rescission and may recover the 
amount paid in such case, without showing the 
difference between what the stock was worth 
at time of purchase, and what it would have 
been worth if the alleged representations were 
true, the allegation in the complaint that he 
was “damaged” in a specified sum which was the 
amount paid for the stock, not necessarily mean- 
ing unliquidated damages, so as to preclude re- 
covery if he failed to prove damages as a con- 
sequence of the alleged fraud and deceit.— 
Haessig v. Gregory, N Y., 188 N. Y. S. 500. 


21 Damages—Breach of Contract.—The rule 
that when a contract calls for personal ser- 
vices, the party employed is required, in case of 
breach by the other party, to use reasonable 
efforts to obtain other employment to lessen 
damages, does not anplv to a trucking contract 
ealling for no special skill or personal services 
and performable by the contractor’s employees. 








22. Deeds—Gift. — Where the testimony 
shows that it was never the decedent's intention 
to revoke a gift of land to the defendants, but 
that she intended it to be absoiute and out- 
right, and the project of giving the property 
was her own and originated by her without 
suggestion of either of the grantees, it was not 
required that she have independent advice be- 
fore making the transfer, and the absence of a 
clause of revocation is without moment.—LBar- 
nard v. Kell, Pa., 113 Atl. 836. 


23. Divoree—Modification of Decree —Where, 
on appeal trom a decree awarding a divorce 
from bed and board only, the pleadings and the 
tindings of fact of the district court are suffi- 
cient to sustain a decree of divorce from the 
bonds of matrimony, this court may modify the 
decree so as to award an absolute divorce.— 
Marquis v. Marquis, Neb., 182 N. W. 1020. 


24. Easements—Encroachment on  Passage- 
way.—The fact that fire escapes, which were 
placed upon a hotel building so as to encroach 
on a passageway adjoining it, were placed on 
the building in obedience to St. 1907, c 6550, 
$ 12, does not relieve the owners of the hotel 
from their obligation to refrain from encroach- 
ing on the passageway, even if it involves great 
pecuniary loss:.—New York Cent. R. Co. v. Ayer, 
Mass., 131 N. E. $25. 


25 Elections — Unauthorized Candidate. — 
When a candidate or an elector neglects to take 
steps, under section 398, Gen. St. 1913, to have 
the name of a person not entitled to appear on 
the official ballot stricken therefrom, he can- 
not after the election is held raise a valid ob- 
jection to counting the votes properly marked 
for such person; there being no claim that the 
latter had violated any provision of the election 
laws.—In Re Johnson, Minn., 182 N. W. 987. 


26. Eminent Domain—Damages to Abutting 
Land.—Under the Constitution as amended in 
1876, to provide that a person’s property shall 
not be taken or “darhaged” for public use with- 
out se compensation, unless by his con- 
sent, damages to the land abutting on a high- 
way from elevation of the roadway by a via- 
duct and approach thereto are recoverable.— 
Dallas County v Barr, Tex., 231 S. W. 453. 

27. Explosives—Violation of Ordinance.—lIn 
view of Rev. Codes, § 6192, 10 year old boy in- 
jured in the discharge of fireworks, in violation 
of an ordinance prohibiting the sale and dis- 
charge of fireworks, could not recover damages 
on the ground that the storekeeper who sold 
the fireworks was negligent in seiling them in 
violation of such ordinance; the boy in such 
case being equally in the wrong, in that he 


himself violated the ordinance, without which 
wrongful act the injury would not have been 
sustained.—Jackson v. Lomas, Mont., 198 Pac. 


435. 

28. Imsurance— Good MHealth,"’— Applicant 
taken with influenza not in “good health” with- 
in policy condition of delivery during appli- 
eant’s good health —Denton v. Kansas City Life 
Ins. Co., Tex., 231 S. W. 436. 

29. Military Service.—The insurance policy 
in suit is construed as not excepting a risk re- 
sulting from the insured entering military ser- 
vice in time of war without the written consent 
of the company. but as imposing in such event 
a condition which the company might waive if 
it chose, and that evidence that the company 
after notice of the death of the insured in ser- 
vice wrote the beneficiary in terms consistent 
with the view that the policy was in force and 
inconsistent with a claim of present forfeiture 
and, as if it intended to pay, asked her to send 
formal notice of death, and later asked her to 
send formal proofs of death, which she obtained 
with some trouble, justified a finding of waiver. 
—Bowman v. Surety Fund .Life Ins Co., Minn, 
182 N. W. 991. 

30. Raise of Rates.—Where an insurance 
certificate issued by a fraternal society did not 
name any fixed rate of assessments, but pro- 
vided for payment of all assessments and dues 
levied, the society had a right to levy dues and 
assessments necesary to pay all matured claims 
and provide the funds required by the consti- 
tution and by-laws. and did not break its con- 
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tact by ievying higher dues and assessments 
wan UWnose OripiMaiuy fixeu, especially Where 
i gave tne member the opcion of paying the 
oid rate by consenting to a reduction of beuelcs 
or tne Creation OF @ 11len against nis certincate, 
as proviaed in tark’s Ann. Civ. Code, g Zove 
(mm).—Sealy v. Sovereign Camp, W. O. W., Ga. 
ns ® ds. 427. 

el—— ‘Veosel Hazard.’’—1in an employer's ac- 
quent insurance contract exciudiug liability 
fr injury LO euuPployees ol a packing piane re- 
qiyed lurougn ‘ vessel haza:d, where the em- 
poyee WaS repairing an idie buat at plant 
premises and was injured by a Kettle top in 
ume plant bpuliding wiuie on mission in connec- 
ton Witn repairing tne boat, such injury was 
not Within the “vessei hazara” clause.—Km- 


ployers Liability Assur. Corporation, v. Amer- 
wan Vacking CO, wilsS., 88 So. 454. 
3z. Imterest—Coupons.—ihe general rule is 


that neguliable interest coupons, attached to or 
wetachead from bonds, bear incerest from and 
aller tneir respective maturity dates.—lHamil- 
ton v. Wheeling Puplic Service Co., W. Va., 107 
§ B. 401. 

38 0 Antoxicating Liquors—Jamaica Ginger.— 
Chapter 206, Laws 191z, imposing penalties to 
be recoverea in a Civil action where tne sale or 
giving away of “spirituous” or “vinous” liquors 
is permitted, embraces preparations of wuat- 
ever hame, containing alcohol in itarge quanti- 
ties, Which are sold as beverages. iit applies 
to Jamaica ginger. which contains only pure 
alcohol and the essence of ginger, where it is 
sold as a i 
Payne v. State, Mass., 88 So. 483. 

34. Preparation for Household Use.—A 
harmless preparation of general use for toiiet 
or household purposes, and sold by merchants, 
does not become an “intoxicating beverage, 
within the meaning of the statute, because so 
used occasionally or in rare instances; but, if 
itis an intoxicating beverage, its sale is pro- 
hibited. It cannot be assumed as a matter of 
law that Jamaica ginger is commonly used as 
aliquor for drinking, and therefore is an in- 
toxicating beverage.—Commonwealth v_ Lani- 
des. Mass., 131 N. E. 302. 

35.—Search of Residence.—Under National 
Prohibition Act, tit, 2, § 25, providing that no 
search warrant shall issue to search any pri- 
vate dwelling unless used for the unlawful sale 
of intoxicating liquor, or used in part for some 
business purpose, such as a store, shop, saloon, 
restaurant. hotel, or boarding house, a private 
dwelling does not lose its character as such, 
and become a distillery, because a home-made 
still is found in operation upon a_ search.— 
United States v. Kelih, U. S D. C., 272 Fed. 484. 
36. Landlord and Tenant — “Apartment 
House.”—‘‘Apartment houses” are generally un- 
derstood as those houses which contain apart- 
ments to which is attached a kitchen, where- 
in it is contemplated that the family shall 
do its own cooking while an “apartment 
hotel” is generally understood to apply to those 
houses which contain nonhousekeeping apart- 
ments without a kitchen or cooking facilities, 
wherein the proprietor furnishes a restaurant 
for feeding the occupants of the different apart- 











ese tt Const. Co. v. Chase, N. Y., 188 N 
. S. 589. 

87. Damage by Tenant —A landlord whose 
property has been damaged during the tenancy 
through the negligence of the tenant is en- 
tiled to recover from him such sums as will 
reasonably compensate him for the damage 
caused by the tenant’s negligence.—Hill v. Mc- 
Kay, Del.. 113 Atl. 805. 

38. Legality of Bond.—Where a_ tenant 
averts eviction by filing his counter affidavit 
and bond. he cannot question the legality of -his 
own bond on the ground that it should have 

n approved by the sheriff and not by a con- 
Stable—Crider v. Hedden, Ga., 107 S. BE. 345 

39. Notice to Renew Lease.—Where only 
two of the several lessees gave notice of desire 
to continue under an agreement to renew, such 
Notice will be deemed valid and binding, the 
lessees remaining as the same. the notice hav- 
ing been given for the henefit of all.—Kozy 
Theatre Co. v. Love, Ky., 231 S. W. 249. 

40. Logs and Logging—Entire Contract.— 
If the contract executed contemporaneously 
with the deed in such case recites the convey- 
ance of the timber and reservation of the ven- 
for’s lien. as above described, and a sale bv 
the acre for a sum in excess of the price recited 
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beverage and not as a medicine.— 





in the deed, and of all of the logging and man- 
uracturing equipment at a price eyual to tne 
cost thereof, to be later ascervained, and theu 
provides that the residue of the price of the 
uumber and the price of the equipment so to be 
fixea shall be paid monthly at a certain rate 
per 1,00u feet for tne tumber shipped, upon 
monthly statements, the contract is entire.— 
Acadian Coal & Lumber Co. vy. Brooks Run 
Lumber Co., W. Va., 107 S. E. 423. 

41. Master and servant—KEmpioyment of In- 
fant.—An iniant is not estoppeu from prosecut- 
ing a commou-law action for injuries while he 
was empioyed in violation of the law by insist- 
ing in Lnac action that tne master, who had in- 


stituted proceedings pvefore the Compensation 
Board to have coimpensation awarded to the 


infant, was concluded by the Board's finding 
that the empioyment of the infant was wiliful 
and in known violation of law, though the 
Board had no jurisdiction to make such finding 
after the infant had previously elected to pro- 
ceed at common law.-—Louisville Wooien Mills 
v. wKingden, Ky., 231 S. W. 202. 

42.——Enticing Servant —In an action 
brought by an employer against a third person 
for willfully interfering with, enticing, or 
knowingly employing a servant (who had en- 
tered into a contract for a given period), with- 
out obtaining the consent of the employer, it 
was error to charge the jury that it would find 
for the plaintiff if the defendant at the time 
of the hiring “knew or ought to have known 
that said contract had not expired.” The words 
of the statute “shall willfully interfere with, 
entice away, or knowingly employ” mean that 
the party hiring must have known of the con- 
tract at the time of the hiring and not that 
he might have known by diligent or reasonable 
inquiry. The knowledge must exist at the time 
of the hiring.—Beale v. Yazoo Yarn Mill, Miss., 
88 So. 411. 

13.——Extra-hazardous Work A general 
storage and warehouse business held not so ex- 
trahazardous in character as to warrant the 
Industrial Insurance Commission to declare it 
to be such within the Workmen’s Compensa- 
tion Act Rem. Code, 1915, § 6604—2, as amended 
by Laws 1919, c. 131, authorizing the commis- 
sion to declare a business not enumerated to be 
an extrahazardous business under the act.— 
State v. Eyres Storage & Distributing Co., 
Wash., 198 Pac. 390. : 

44. Negligence of Master—In an action 
under St. 1919, § 2394—48, for injuries to plain- 
tiff’'s hand caught in the wringer of an elec- 
tric washing machine, evidence that a safety 
device was installed on the machine similar to 
that of many other types of such machines, 
and that the form of guard suggested bv 
plaintiff's expert witness had been discarded 
bv practically all manufacturers for the one 
installed, which seemed more adequate for the 
purpose, did not justifv a finding of the jurv 
that the wringer, in the usual and custo.nary 
manner of using it was not as free from dan- 
ger as the nature of the work reasonably per- 
mitted.—Hahn v. Rothstein, Wis., 182 N. W. 
983. 
45. Mechanics’ Liens—Contractor and Ma- 
terialman Distinguished —One who _ contracts 
to furnish the steel work for a building and 
who is required by his contract to “fabricate” 
a substantial part of it according to the plans 
and specifications for the building is a con- 
tractor as distinguished from a materialman 
under the Mechanie’s Lien Law —TIllinois Steel 
Warehouse Co. v. Hennepin Lumber Co., Minn., 
182 N. W. 994. 

46. Municipal Corvorations—Adverse Posses- 
sion.—Under Rev. Codes §$§ 6432, 6435, con- 
strued in conjunction with section 2259, a pre- 
seriptive right can be built on public use of 
land for streets and thoroughfares, when jur- 
isdiction has heen acquired by a citv and main- 
tained for 10 years. and such proprietorship for 
such time fully satisfies sections 1337 and 1349, 
providin= a general rule for establishing or va- 
eating highwavs. and the iury’s verdict of such 
adverse possession hv a citv must stand where 
the evidence is insufficient to overcome the pre- 
sumption of such oven and notorious adverse 
occupation —Stettheimer v. City of Butte, 
Mont... 198 Pace. 455. 

47. Defective Sidewalk.—A slope of seven 
inches in a cement sidewalk approaching the 
flaestone portion of the walk at a crossine 
where plaintiff slipped and was injured did not 
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constitute a defect rendering the city 2 
li- 


tor plaintiff's injuries.—molian yv. City of 
waukee, Wis., i132 N. W. 978. 

48. Negligence.—It is negligence to leave 
open a cellar dvor in a much-rIrequented pave- 
ment, without precaution being taken to protect 
the hole; so, wnere defenaanis Servanis vpeneu 
a doorway in the sidewalk, and plaintiff, who 
was carrying a heavy box out of a buliding, 
backed into the opening, defendant is liable, un- 
less it had a servant on guard to warn plaintiff 
of his danger, or piaintiff failed to use ordinary 
care for his own safety.—Commonwealth Power 
Ry. & Light Co. v. Vaught, Ky., 231 S. W. 247. 

49. Street Paving.—Street paving is a class 
of betterment for which a raiiroad right of 
way and station property is subject to assess- 
ment.—Choctaw, VO. & G. R. Co. v Mackey, U. 
S. S. C., 451 Sup. Ct. 582. 

50. Negligenee—Starting of KElevator.—An 
electrician employed by an ‘independent con- 
tractor who was working in and about an ele- 
vator shaft in defendant’s building was entitled 
to due warning of the starting of the elevator. 
—John R. Coppin Co. v Richards, Ky., 231 S. 
W. 329. 

51. Newspapers—‘‘Legal Daily Paper.”—A 
newspaper published every day except Monday 
may be a legal “daily newspaper” for the pub- 
lication of legal notices within the meaning of 
Laws 1921, c. 99, providing that no newspaper 
shall be considered a legal newspaper unless 
it shall have been published continually (legal 
holidays and Sundays excepted) as a daily or 
weekly newspaper for at least six months, etc. 
—City of Bellingham v. Bellingham Pub. Co, 
Wash., 198 Pac. 369. 

52. Principal and Agent—Exclusive agency. 
—Contract whereby plaintiff gave defendant an 
agency for the sale of homemade candies etc., 
will not be canceled, either because she mis- 
understood some of its terms or it failed to 
prove as profitable as expected.—Dutch v. Gam- 
age Brokerage Co, Me., 113 Atl. 785. 

13. Authority of Agent.—A contract em- 
ploying an agent and giving him authority to 
make contracts for his principal does not im- 
pliedly authorize him to accept, in settlement 
of the account arising from contract an amount 
less than was due.—Hoshor-Platt Co. vy. Miller, 
Mass., 131 N. E. 311. 

54. Railroads—Insufficient Bridge —The fact 
that the same abutments for a bridge carrying 
a highway over railway tracks had existed for 
more than 40 years does not justify their con- 
tinuance by the railroad under Rev. Laws, c. 
53, § 1, when they were too narrow to accom- 
modate the traffic—Boston & M. R. R. v. County 
Com’rs, Mass., 131 N. E 283. 

55 Suitable Waiting Room.—A _ waiting 
room provided by a railroad at a station is not 
suitable or convenient for waiting passengers, 
within Ky. St. § 772, requiring the railroad to 
provide suitable waiting rooms, if it is too 














small, dark, stuffy, dirty, or indecent.—Com- 
monwealth v. Louisville & N. R. Co.. Ky, 231 
S. W. 236. 

56. Reeeivers—Cannot Sue Outside Jurisdic- 


tion of Apvointment.—A receiver has no stand- 
ing as a litigant outside the jurisdiction of the 
court of his appnointment.—United States Mort- 
gage & Trust Co v. Missouri, K. & T. Ry. Co., 
Uv. & CC. A, 373 Fed. 459. 

57.' Snles—Indefinite Contract.—Where con- 
tract for sale of cartons to be shinped in 
monthly installments over a period of months 
gave seller the right to change the prices for 
any 60-dav period according to market condi- 
tions subiect to buver’s right to cancel bal- 
ance of contract on failure to agree to chanced 
price buyer’s failure to assent to increased 
prices on seller’s revision thereof and to rec- 
ornize seller’s right to make such_ revision 
operated as 4 cancellation of the unfilled orders. 
—National Can Co. v Robert Gair Co., Md.. 113 
Atl. 858. 

58. Title to Shipment.—Where wheat is 
purchased and shipped hv rail consigned to 
shipper’s order. and drafts for the price are 
sent through banks, with bills of lading attach- 
ed, and svech drafts are paid bv the purchaser. 
and bills of lading delivered to him, title nasses 
to the purchaser, notwithstandine that_ the 
wheat must he measured or weighed at desti- 
nation to definitely determine the exact sum 
to be paid for the entire mass —Fort Worth 
Elevators @o. v. Keel & Son. Tex., 221 S. W. 481. 

59. Street Rallroads—Rights of Pedestrians. 








—Vehicies and pedestrians at crossings must 
be highly vigiiant to Observe app.vacning dan- 
ger, put a pedestrian is not resivicted lo the 
use of established street crossings when at- 
tempting to pass from one Side OF c.ne street to 
the other.—Gavin y. Phiiadelpnia Kapid Transit 
Co, Pa., 113 Atl. 832. 

60. ‘axation—Foreign Corporation.—Under 
the rule that the taxavle value of shares of 
stock of a corporation is ascertained by deduct- 
ing the value of its tangibie property otherwise 
assessed trom the market vaiue of its shares 
of stock, the capital stock of a foreign corpo- 
ration was not taxable where the value of such 
stock did not exceed the aggregate vaiue or its 
other property assessed in the state, and the 
corporation did not own other property else- 
sae” aaa v. Kagle Lumber Cu., Ark., 231 §, 

61. ‘Telegraphs and ‘Telephones. — Efiicient 
Service — ‘Telephone companies are under the 
duty of furnishing to their subscribers reason- 
ably prompt and efficient service in giving them 
connections with other subscribers, and they 
are liable for any pecuniary loss directly trace- 
able to a breach of such duty as the proximate 
cause.—Peterson v. Monroe Independent Tele- 
phone Co., Neb., 182 N. W. 1017. 

pb 2. Limitation of Liability.—Even if the 
limitation of liability of a telegraph company 
for error in the transmission of a repeated mes- 
sage is invalid, because there is no rate on file 
at which a message can be transmitted without 
limitation of liability, that fact does not inval- 
idate the limitation of the telegraph company’s 
liability for the transmission of an unrepeated 
message to 7 amount of the toll received by 
it—Western Union Telegraph Co v. Esteve 
Bros. & Co., U. S. S. C., 41 Sup. Ct. 584. 

63 Trusts—Joint Account.—Where the own- 
er of a bank account has the same transferred 
to a joint account for himself and another with 
provision for survivorship, such act creates a 
trust; the entry, unexplained. being a sufficient 
declaration of trust because it indicates an in- 





tention to establish a trust.—Coburn v. Shil- 
ling, Md., 113 Atl. 761. 
64. Vendor and Purchaser—Restrictive Build- 


ing Covenants.—In a suit for specific perform- 
ance of a contract of sale. where the issue is 
as to whether or not the lands are subject to 
certain restrictive building covenants, depend- 
ing upon the ascertainment of the true con- 
struction and legal operation of an ill-express- 
ed and inartificial instrument, specific perform- 
ance will not be decreed against vendee unless 
the court be satisfied beyond all reasonable 
doubt that the lands are free from the alleged 
incumbrance.—Smith v. Reidy, MN J., 113 Atl. 774 

65. Waters and Watercourses—Change of 
Stream.—While a private individual has a right 
under certain circumstances, to protect him- 
self against overflow, surface, and outlaw wa- 
ters, he cannot so change a stream. in an effort 
to protect his own property. as that he will 
thereby flood or erode the property of some 
one else.—Conger v. Pierce County, Wash., 198 
Pac. 377. 

66 Wills—Gift to Class—Where a testator 
devised lands to his children with direction 
that ,if any one or more should die without is- 
sue, then to the survivors, and, if all should se 
die, then to his heirs, the gift to the heirs is 
to a class, which is to he determined as of the 
date of the testator’s death: consequently the 
gift over is one to the testator’s children as 
they were his heirs, so partition proceedings 


between the children whereby the rights of 


survivorship ete., was barred and released is 
binding, and the children receive indivisible 
titles—Raugham v. Trust Co. of Washington, 
N. C.. 107 S. E. 481. 

67. Marketable Title —Under a_ will. “Il 
hereby bequeath to my beloved wife, A., all my 
estate, real, personal and mixed. of whatsoever 
kind or wheresoever situate, and, upon. the 
death of my wife, the residue thereof shall he 
divided equally between our two children. V. 
and M., or the survivor of either.” wife had 
power to consume all or any part of the prop- 
ertv devised and hence had the right to convey 
rr estate.—Edwards v. Newland Pa., 113 Ath 


68. Pavment for Nursing —Provision for 
nayment of “anv doctor bills” 








will held to inelude a elaim for nnrsing.— 
Haines v. Indiana Trust Co., Ind., 131 N. EF. 8% 


of testatrix’s 
brother from a trust fund established bv her 
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